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3fCfrc.r .3fm'~T ~ (Order-In-Appeal No.): AHM-EXCUS-002-APP- 396-17-18
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~ 3iITT ~~. ~ (3fCfrc.r) ID"U qrfur
Passed by Shri Uma Shanker, Commissioner (Appeals)

-lfuH-c-l srm iJ .gr . IDJT

0

0

TT 3Tgm, a8hr 3IT gen, (@is-VI), 3arr 3, 3irgplrz arr st
pa 3er ifaina4fa

Arising out of Order-In-Original No GST-06/Refund/07/AC!KMM/lntas/2017-18 Dated:
30/10/2017 .

issued by: Assistant Commissioner Central Excise (Div-VI), Alunedabad North

'El" 314"1t>1cficil1Wfc-lcl1a:'I cfiT c=rra:r vaG ua (Name & Address of the Appellant/Respondent)

Mis Intas Pharmaceuticals Ltd

~ umli" ~ .3i1frc;r 3iR;'QT *~ 3-l'1a:rcT c!i«1T t c'TI' % ~ 3iR;'QT m 'ITTci ~~~
Gfc1N dJ'Q" 'f!'a;:ra:r~ en)- .3i1frc;r m grtarur 3rlaT Wgr mt Tamar & I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

arral nrgTaruT 311lac :
Revision application to Government of India:

o) (m) (@) a4tr 3eua ca 3rf@4fer# 1994 Rt arr 3raa #tt aar ag mraii ha ii qgtm IT
at 3q-nr h qr#r urn h 3iair grtarur 37a 3rft #fa,a ar, fr #in1z, I5T
fcra:rm, atf #ifsa,tu ta rua, ira mi,e fer -11 ooo 1 en)- ~ oTicfr ~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(@i) z,fa mT gt h ma ii sa zr sq t Rnstt gisraIr zn 3zl ql1 cR' m ~
~*~ 3-ist-lat_R "cH" m B sra g air <R', m ~~ <TI WsIZ CR" ~ % fcITTfl cfiR@dl

ar fa#aisragt an #Rt ,fnznr m c;'Rrc, ~ ~ 1

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(W) a:rr«, h az fa#r «r zm tar ii y;J.!fifc-lc-1 m 1:f{ m m m fcly;JJ-11°1 <R'~~
aars-qaa gra h fz ah mar ii si an h are fa@trg ur ,er ii riifa & l
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(c). In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTct1T '3(--ll&.-J cBI" "G'~~ cB''TRIFf cB' m uit set Rs mr at r{ a sit ha arr wit sr
t!RT -qcf ml=f cB' ~~ ~. am cB' aRf "C!Tffif err.~ -qx·m me[ -if fa arfefrr (i.2) _1998
Irr 109 rr Pg#a fag rg st

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(4) kt univ gen (r4ta) Puma, 2001 cB' ml=f 9 cB' 3lc'llTTf RlPtfcfcc >fq?f~~-8 -if cIT mwrr
-if, ffl 3lml * >Tfu 3lml ffl WITTP xf cfrr -iffi=f a sf qi--3?gr vi r@la arr cB1" cIT-crr
,Rzi air fr 3ma fhznu alRg13 Tr 4Tar ~- cJJT :!'Lc.ll~ft~ cB' 3lc'llTTf tJRT 35-~ -if
mm; -cifl- cB' 'T@R agr mer €tr-6 arar 6t If st e)ft a1Reg1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head ofAccount.

(2) Rf4ur smdaa # rr uf via va g ear4 qa zur \N-ffi q51=f 6T "ITT ~ 200/- ffi :f@R
~~ am~x-fc;rr.:r~-~~~~mm 10001- cBI" i:ifR=r :f@R ~ ~, .

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

·O

v#tar zyca, hhr qi« ca gi hara a4l#tr znznf@raur ,fa 3flea-­
. Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(3) €ta sari yea arf@fa4, 1944 cBI" t!RT 35-il°/35-~ cB' 3@<ffi:-

Under Sectio'n 35B/ 35E ofCEA, 1944 an appeal lies to :- 0
(a) affawr qcaiaa if@r vfm tit gen, ah sn gen ya hara 3r4)#hr mrzuf@ravUr

c!J'l- fclffi -cfrfacITT ~~ .=f. 3. 3TR . #. g, 7{ Rec# #t -qcf .

(a) the special .bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Param, New Delhi-1 in all matters relating to classification valuation and.

(a) sq«ffaa 4Ro 2 (4)n i al; 31gar # srarar #t sr4ha, rat a mm ii var zyca, aha
Gira g]cs gi hara aft4tr nrn@raw1 (Rec) #t 4Ra 2ft1 41f8at, renarar i st-2o, q
#ea sRqa vs, auft +r, 3l!5fl&liillct;_380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

(2) ta srra zyca (3rft) Rua81, 2oo1 #t err a * 3lc'llTTf >fq?f ~:q--3 -if ~ fcpq ~
3rq)hr nrnf@rail. alt n{sf fag arfl fag mg arr?gr cBI" "ilT'< 4Reifea sf snr zyec
~ l=fi.r, ~ cBI" l=fi.r 3it Gama rur u+fr nu; 5 crITTsr m~ -q51, % cJ6i ~ 1000 /- 1lflx=r ~
irfrl usa zgca t iir, nu 6t ir. 3j airrza 11m~-~ 5 lg IT 50JI _ID ill
Tg sooo/- hrGr# aft sainya #t aim, ans at ir sit arzur ·grif,5g.so
ara ur wt sznrr & asi #4 10ooo/- #) ft itf1 #61 4h erra &fiim@

••­• :-:- l
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• arfhia #a rrz xilCf "lf iaer at urr)( zr TY U x-Q.TR cfi M~ •m4\il f.icp a)?f cfi ~ ~
WW q5T "ITT \rJ6T Bero~~ -cfio ft-e:@" % I ' .

The appeal to trne Appellate Tribunal shall be •filed in quadruplicate in form EA-3 as
prescribed undm Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a .branch of any nominate public sector bank of the plac~
w_here the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) uf@ z am?r i a{ pa ar?ii ar mgr zhr & it v@la pa sir fg pl argr 3sf
air fhu arr alR; gr rz # st gy «ft fa far rat ffi xf ffi cfi ~ "lf~~ ~
=qrznrf@raUr at va 3r@aa a{laal al ya cm4a f#an uran&t

0-

0

(4)

(5)

(6)

In case of the order covers a number oforder-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/~ for each .

.-llllll<illl ~:~ 1910 "lf~ wimf ~-~-1 cfi 3Wffi~ fcpq~Be@~ mea arr?r zqenRen Ruff qf@rant a sn2r i a r?ta al ya ,R w 6.6.so ht nr zrru zgen
feae mar in afg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

a it if@ra mcai c!5l" f.izj?JOj a are fuii at sit ft eznr 3naff fan urar % sit «fr ye,
a€tr sari zyea vi hara a4l#tu nruf@eraswr (raff@,) fr, 4so2 # fRe al

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

flt zya, tu sir<a zyca v hara sr4tr nrznf@raw (Rrez), # uR 3r4tat # mra a
~a=rraT{Demand) -qci' "cts (Penalty) q5T 10% qa srm aat 3rf2arr 1ri4, 3ff@rarerqasa 1o#ls
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~3c'Cf1c;" ~~ 311"{00~~~. ~~wan "cficWT~a=rraT"(Duty Demanded)-
. .:,

(i) (S~ction)m 11D ~~~ uffi;
(ii) fznrarr #hr&dz3fs #r uf@r;
(iii) hr#z4fezfen# a4czar 6 hsasa2zr if@r.

> zrzqasmr 'ifaa arfh'rzqa smn #st4cari, 3rft«'nfra at afa raa=frarr&.
· For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. H may be noted that the

· pre.,deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) .

Under Central Excise and!Service Tax, "Duty demanded" shallinclude:
(i) . amount determined under Section 11 D; .
(ii) amount of er~oneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z cask i gr 32r a ufa arfh if@rwr a mar szi areas rrar &res vsRafa zit at air fz
·'iJf(f ~~ c); 10% a=ratw 3it sri 4a avs fa1fa t aa vs 4 10% qzraa i"#is;4str&I

• > a
In view of above, an appeal agaiQst this order shall lie before the Tribyiif~I on payment, of 10%
of the duty demanded where duty, or duty an'd penalty are in dispute, QJl~nctl_ty;_;-yvh,~r~;penalty
alone is in dispute." ' _:':ci><:.:.....:;-r'_,., /- Ee
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ORDER IN APPEAL

The subject appeal is filed by M/s. Intas Pharmaceuticals Ltd. registered office at
2d Floor, Chinubhai Centre, Off. Nehru Bridge, Ashram Road, Ahmedabad,

(hereinafterreferredtoas'theappellant') against OIONo.GST/06/REFUND/07/AC/KM.M/
·INTAS/17-18 (hereinafter referred to as 'the impugned order) passed by the
Asstt.Commissioner, CGST DIV-VI, Ahmedabad-North (hereinafter referred to as 'the

adjudicating authority'). The appellant is engaged in the manufacture and trading of
pharmaceutical products and also holds Service Tax Registration No.
AAAC15120LST001.

2. Briefly stated facts of the case are that the appellant had filed refund claim of Rs.
1,24,56,627/- on dated 28.04.2017 along with all relevant documents. that they had
wrongly paid service tax on the amount received from their employees for notice period
of 2-3 months., first the claimant paid service tax, interest and penalty on the amount
received from their employees, that they had provided declared service to their
employees as mentioned under Section 66E (e) of the Finance Act, 1994. Subsequently
they realized that they were not liable to pay service tax on the said amount and aia O
service tax, interest and penalty for the period from 2013-14 to 2016-17.SCN was
issued and vide impugned order said refund claim was rejected.
3. Being aggrieved with the impugned order the appellant has filed the instant
Appeal on the following main grounds;
A. As per terms of employment of contract with employee, if employee leaves
company before defined period, then employee is required to pay notice payment. As
per definition of "Service' as defined in Section 65B (44) of Finance Act, provision of
service by an employee to the employer in the course of or in relation to his
employment is excluded from service tax net. Amount has been paid by employee to
employer towards notice pay, hence, as per Section 65B (44) of Finance Act, Service
Tax is not applicable on such recovery from employee. Company has recovered only
the notice pay amount form employee, and not recovered service tax amount from the 0
employee but paid it separately to the Government. Service Tax amount has been
shown as "receivable" in the books of account. Subsequently they realized that they
were not liable to pay service tax on the said amount received from their employees
and they had paid service tax wrongly. Accordingly, they claimed the refund of service
tax paid by them, (with interest and penalty) during the period from 2013-14 to 16-17.
B. Vide Finance Act 2012, w.e.f. 01.07.2012, introduced a new system of taxation of
services, known as 'Negative List 'all services, became taxable except for a small set
of services falling under the 'Negative List' or exempted under an exemption
notification. Under the new regime, Section 66B of the Act (as amended) is the
'charging section'. On the value of all services, other than those services specified in
the negative list, provided or agreed to be provided in the taxable territory by one
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person to another and collected in such manner as may be prescribed."They relied

upon the provision of Section 656(44), Clause (e) of 'Section 66E, Section 67(1).They

placed reliance on the following decisions. 1. Yamaha Motors India Pvt Ltd. 2005 (186)

ELT 161 (T)2. Amresh Enterprises 2007 (8) STR 611 (T) 3. The Commissioner

(Appeals), Vadodara in the case of M/s. Gujarat State Fertilizers & Chemicals Ltd. vide

Order-in-Appeal No. VAD-EXCUS-003-APP-392/2016- 17 dated 20.10.2016 .

C. That by collecting notice pay for defaults of the employees under the employment

contract cannot be said to have provided declared service of 'agreeing to the obligation

to tolerate an act'. The expression 'to tolerate an act' included under 'declared services'

should be understood to cover instances where the consideration is being charged by

one person in order to allow another person to undertake any particular activity. In

That the word 'obligation' used in Section 66E(e) indicates the need for the existence of

the desire in the person for whom the activity is done.

E. In view of the above, when such terms and conditions are not fulfilled, the

defaulting party is obligated to make good the loss by paying liquidated damages.

·0 Such liquidated damages cannot itself become consideration for continuing with the

main supply of service/goods by terming the same as towards tolerating the acts of

the defaulting party. They relied on the Order-in-Original No.

47/AC/$T/Ghaziabad/2015-16 dated 30.03.2016 passed by Additional

Commissioner, Ghaziabad in the matter of M/s Glaxo Smith line Consumer

Healthcare Limited .

F. That the notice pay amount collected is not towards any declared service and it is

not liable to service tax. Hence, the SCN proposing to deny refund to them on the

notice pay alleging the same to be consideration is liable to be dropped on this ground.

That they are not performing alleged declared service of any consideration. The

Explanation (a) to Section 67 of the Act provides that 'consideration' includes any

amount that is payable for the taxable services provided.

G. They referred to Rule 6(2)(vi) of the Valuation Rules provides that accidental

damages due to unforeseen actions not relatable to the provision of service shall not

be included in the value of the taxable service. They relied upon Section 73 of the

Indian Contract Act, 1872 statutorily allows a party to recover damages from the

defaulting party in case of default or breach of terms of the contract. They rely on case

laws 1. Balkrishna Industries Ltd. 2011 (271) E.L.T. 148 (G.O.I.) 2. Indian !spat

Works (P) Ltd. 2006 (3) S.T.R. 161.

4. Personal hearing in this case was granted on 08.2.2018, Ms.Madhu Jain
advocate, appeared on behalf of the appellant. She reiterated submissions made in

their GOA. I have carefully gone through the case records, facts of the case, OIO,

submission made by the appellant and the case laws cited. I find that I have to decide

as to whether the appellant has wrongly paid Service Tax on the notice pay amount

and if so, eligible for the refund.

0
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5. I have examined the basis on which the refund claim has been filed. I find
that, as per terms of employment of contract with employee, if employee Leaves •
Company before defined period, then employee is required to pay notice payment. As
per definition of "Service' as defined in Section 65B (44) of Finance Act, provision of
service by an employee to the employer in the course of or in relation to his
employment is excluded from service tax net. Amount has been paid by employee to

employer towards notice pay, hence, as per Section 65B (44) of Finance Act, Service
Tax is not applicable on such recovery from employee. The appellant has recovered
only the notice pay amount form employee, and not recovered service tax amount from
the employee but paid it separately to the Government. Service Tax amount has been
shown as "receivable" in the books of account. Subsequently, they realized that they
were not liable to pay service tax on the said amount received from their employees
and they had paid service tax wrongly. Accordingly, they claimed the refund of service
tax paid by them, (with interest and penalty) during the period from 2013-14 to 16-17.
6. I find that by collecting notice pay amount for default of the employees under
the employment contract cannot be said to have provided declared service of 'agreeing
to the obligation to tolerate an act'. The expression 'to tolerate an act' included under
'declared services' should be understood to cover instances where the consideration is

being charged by one person in order to allow another person to undertake any
particular activity. In That the word. 'obligation' used in Section 66E(e) indicates the
need for the existence of the desire in the person for whom the activity is done. I find
that, the notice pay amount collected by appellant is not towards any declared service
and it is not liable to service tax. Hence, the impugned order rejecting service tax
refund to them is to be dropped on this ground.
7. Further I find that, that they are not performing alleged declared service for any
consideration. The Explanation (a) to Section 67 of the Act provides that
'consideration' includes any amount that is payable for the taxable services provided.
I also rely upon the decision of the Commissioner (Appeals), Vadodara in the case of
M/s. Gujarat State Fertilizers & Chemicals Ltd. vide Order-in-Appeal No. VAD­
FXCUS-003-APP-392/2016- 17 dated 20.10.2016. Therefore,I hold that as per Section
65B (44) of Finance Act, Service Tax is not applicable on such recovery from
employees.

0

0

fan star ?t

a»us?
[3mrr gi4)

3rra (3r#ca]
Attested

8. In view of above, I set aside the impugned order and allow the appeal filed by the
appellant.

9. 391ca aarr a fr a{ 3r#it ar qr 3q#a aha a
The appeal filed by the appellant stand disposed off in above terms.

st
[K.K.Parmar )

Superintendent (Appeals)
Central tax, Ahmedabad.

Date- /3/18
0
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By Regd. Post AD.

M/s. Intas Pharmaceuticals Ltd.
2md Floor, Chinubhai Centre,
Off. Nehru Bridge, Ashram Road,
Ahmedabad-380009.

Copy to-

1. The Chief Commissioner, CGST Central Excise, Ahmedabad zone.

2. The Commissioner, CGST Central Excise, Ahmedabad- North

3. The Asstt.Commissioner,CGST.Di-VI,Ahmedabad- North

4. The Asstt.Commissioner(Systems),CGST , Ahmedabad-North.

@5.

<
Guard file.

PA File.




